7.14 (17A,455A) Hearing procedures.

7.14(1) Conduct of proceedings. A hearing shall be
conducted by a presiding officer who shall:

a. Open the record and recei ve appear ances;

b. Adm ni ster oaths and i ssue subpoenas;

C. Enter the notice of hearing into the record;

~d. Recei ve testinmony and exhibits presented by the
parties;
_ e. In the adm nistrative |aw judge's discretion,
interrogate w t nesses;

f. Rul e on objections and noti ons;

g. Cl ose the hearing;
. h. | ssue an order containing findings of fact, conclusions
of |aw

7.14(2) Counsel. Any party may be represented by counsel or
other representative at the party's own expense.

7.14(3) Appearance pro se. |If a party other than the
departnent appears on the party's own behal f w thout counsel or
ot her representative, the presiding officer shall explain to the
party the rules of practice and procedure and generally conduct
the hearing in a less formal manner than that used when a party
is represented by counsel or other representative. It should be
t he purpose of the presiding officer to assist to the extent
necessary any party who appears without a representative to allow
the party to fairly present evidence, testinony and argunents on
t he issues.

7.14(4) Attendance and participation of the public. Every
heari ng before an agency of the departnment or an adm nistrative
| aw j udge or appeal board shall be open to the public.
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7.14(5) Recording of hearing.

a. Met hod of recording. Oal proceedings in connection
with a hearing in a case shall be recorded either by nechani zed
means or by certified shorthand reporters. Parties requesting
that the hearing be recorded by certified shorthand shall bear
t he costs.

b. Transcription. Oal proceedings in connection with a
hearing in a case or any portion of the oral proceedings shall be
transcribed at the request of any party with the expense of the
transcription charged to the requesting party.

C. Tapes. Copies of tapes of oral proceedings nay be
obtained fromthe presiding officer at the requester's expense.

d. Retention tine. The recording or stenographic notes of
oral proceedings or the transcription shall be filed and
mai nt ai ned by the departnment for at |east five years fromthe
date of the deci sion.

7.14(6) Fees. Each party bears all costs and expenses,
including fees, for its own w tnesses.

7.14(7) Failure to appear. |If a party fails to appear after
proper service of notice of hearing, the presiding officer may
adj ourn or may proceed with the hearing, and nmake a proposed
decision in the absence of the party. Adjournnment may be granted
by the presiding officer on the presiding officer's own notion in
the interest of justice.

7.14(8) Evidence.

a. Adm ssibility in general. Evidence that is relevant
and material shall be admtted unless it is unduly repetitious.
Rel evant and material evidence may be adm tted even though
inadm ssible in a jury trial. Evidence not provided to a party
upon request, upon issuance of a subpoena, through discovery,
prehearing procedures, or during informal procedures shall not be
adm ssible by the party who failed to provide the evidence at the
hearing unless it is necessary to avoid a manifest injustice.

b. Privilege. The rules of privilege recognized by | aw
shal | be given effect.

C. (bjections. If a party objects to adm ssion or
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rejection of any evidence or the [imtation of the scope of any
exam nation or cross-exam nation, the party shall state briefly
the grounds for the objections. The objection, the ruling on it,
and the reasons for the ruling shall be noted in the record.

d. O fer of proof. Wienever evidence is deened
i nadm ssi ble, the party offering the evidence may nmake an offer
of proof which shall be noted in the record. The offer of proof
for excluded oral testinony shall consist of a brief statenent

descri bing the nature of the evidence excluded. |If the evidence
excl uded consists of a docunent or exhibits, it shall be inserted
inthe record. 1In the event that the agency decides that the

presiding officer's ruling in excluding the evidence was
erroneous and prejudicial, the hearing may be reopened to permt
the taking of the evidence or, where appropriate, the agency may
eval uate the evidence and proceed to a final decision.

e. Verification. Subject to subrule 7.14(8), paragraphs
"a" to "d," when a hearing will be expedited, and the interests
of the parties will not be prejudiced substantially, any part of
the evidence may be required to be submtted in verified form
Wth the approval of the presiding officer, a witness may insert
into the record, as testinony, statenents of fact or opinion
prepared by the witness or witten answers to interrogatories, or
may submit as an exhibit the prepared statenent of the w tness
provi ded that the statenents or answers nust not include |egal
argunents. Before any statenment or answer is read or admtted
into evidence, the witness shall deliver to the presiding officer
and opposing party a copy of it. The adm ssibility of the
evi dence contained in the statenent shall be subject to the sane
rules as if the testinony were produced in the usual manner and
the witness shall be subject to oral cross-exam nation on the
contents of the statenents. Approval for this procedure may be
denied when it appears to the presiding officer that the nenory
or deneanor of the witness is of inportance.
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f. Docunentary evi dence. Docunentary evidence may be
received in the formof copies or excerpts if the original is not
readily available. Upon request, parties shall be given an
opportunity to conpare the copy with the original, if avail able.

: Exam nati on and cross-exam nation. Wtnesses at the
heari ng shall be exam ned orally, under oath. Wtnesses at the
hearing, or persons whose testinony has been submtted in witten
form shall be subject to cross-exanm nation by any parties as
necessary for a full and true disclosure of facts. The presiding
officer my limt the exam nation or cross-exam nation or both
when necessary for orderly presentation of evidence.

h. Oficial notice. Oficial notice nay be taken of al
facts of which judicial notice may be taken and of other facts
wi thin the specialized know edge of the agency. Parties shall be
notified at the earliest practicable tinme, either before or
during the hearing, or by reference in prelimnary reports,
prelimnary decisions or otherwi se, of the facts proposed to be
noticed, and their source, including any staff nenoranda or data.
The parties may contest these facts before decision is announced.

i Eval uation of evidence. The agency's experience,
techni cal conpetence, and specialized know edge may be utili zed
in evaluating the evidence.

7.14(9) Conduct at hearings. All persons shall conduct
thenmsel ves in a courteous and dignified manner. Attorney's
conduct is subject to the requirenents of Disciplinary Rule
DR 7-106 and Ethical Considerations EC 7-19 to EC 7-39.

Cont enpt uous conduct is grounds for renoval fromthe hearings.



EPA Rul emaki ngs

561-7. 14
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FRM 60 FR 45671 (9/1/95)

PRM 60 FR 20465 (4/26/95)
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State Proposal:
State Final:
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Descri ption:

N A

I AC 9/7/88 (Effective 10/12/88)

| A- 36

EPA approved a new chapter “Rules of Practice in Contested Cases.” This chapter
governs procedures in contested cases generally including appeal s of

admini strative orders, appeals of license or permt conditions, license or permt

deni al s or suspensions. This chapter was approved in conjunction with Title V
rul es.
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Difference Between the State and EPA- Approved Requl ation

None.



